AFFIDAVIT OF STEPHEN J. SCHNABLY

1. My name is Stephen J. Schnably. I am Professor of Law at the Univer-
sity of Miami School of Law. [ have held this position since 1994. From 1988 to
1994, I was Associate Professor of Law. I served as Associate Dean of the Law
School from 2000 to 2005. I received an A.B. cum laude from Harvard College in
1976, and a J.D. magna cum laude from Harvard Law School in 1981, My resume
is attached to this Affidavit as Attachment A.

2. International human rights law, international law, and constitutional law
have been regular courses in my teaching load over the past eighteen years, Inter-
national human rights law is a major focus of my research and writing, as the list of
publications on my resume indicates. Among other things, I am a co-author of IN-
TERNATIONAL HUMAN RIGHTS & HUMANITARIAN LAW: TREATIES, CASES, &
—-‘;AI‘\;LYSIS (Cambridge University Press 2006). In addition, I have presented hu-
man rights cases before international tribunals, and have served as counsel on in-
ternational law, international human rights law, and constitutional law issues in a
number of cases in federal courts. In 1997 I was qualified as an expert witness and
testified concerning international human rights law in a case before the federal dis-
trict court in Miami involving the Cuban government’s downing of civilian air-

craft. dlejandre v. Republic of Cuba, 996 F. Supp. 1239 (8.D. Fla. 1997).

I
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3. I have been asked to give an opinion as to the consistency with the
United States’ obligations under international law of the Juvenile Division’s policy
and practice regarding the routine use of arm and leg restraints on juvenile pre-trial
detainees who appear before it in the Juvenile Justice Center. Specifically, I have
been asked to render an opinion based on the following summary of relevant facts:

a) All pre-trial detainees who are juveniles attend all juvenile court proceed-
ings (except trial) in shackles — that is, in arm and leg restraints consisting of hand-
cuffs and leg irons, the leg irons connected by a chain somewhere between fifteen
and eighteen inches long.

b) The shackles remain in place during the entire court proceedings.

¢) The shackles are used without any individualized review of factors such
as the particular juvenile’s age, gender, size, pending charge, criminal history, or
.. history of violence or escape attempts.

d) The shackles are used even though the courthouse has extensive security
features in place to prevent escape, as set out in a memorandum from Marie Os-
borne, Chief, Juvenile Division, Public Defenders Office, to the Honorable Lester
Langer, Associate Administrative Judge, Juvenile Division, Eleventh Judicial Cir-
cuit Court of Florida, May 17, 2006 (copy attached as Attachment B).

4. Based on my expertise in international human rights law, my conclusion,

which is explained more fully in the remainder of this Affidavit, is that a state pol-
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icy or practice as described in paragraph 3 is inconsistent with the United States’
obligations under international human rights law.
I

5. As set out in Section II(A) below, there are two fundamental international
law rules that are relevant to the Juvenile Division’s policy and practice. The first
is an obligation to treat persons under detention with humanity and respect for their
dignity, and not to subject them to degrading treatment (paragraphs 7-9). The sec-
ond is an obligation to provide children who are detained with all measures of pro-
tection required by their status as juveniles (see paragraphs 10-11 below). As set
out in Section II(B) (paragraphs 13-21) below, these two obligations have been au-
thoritatively interpreted to preclude the use of shackles on a juvenile detainee ex-
cept where a determination has been made that the particular individual poses a
- Tisk-of flight or of harm to self or others that cannot be dealt with except through
shackling, and even then only to the extent strictly necessary.

6. The restriction on the use of shackles thus constitutes a customary inter-
national law norm. International customary law results from a “consistent practice
of states followed by them from a sense of legal obligation.” Restatement (Third)
of the Foreign Relations Law of the United States §§ 102(1)(a), 102(2) (1986)
(hereinafter “Restatement™]. See Restatement § 701 (“The United States is bound

by the international customary law of human rights.”). Evidence of international
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customary law norms can take a number of forms. Treaties, particularly multilat-
eral treaties, not only bind the parties to the reaties but “may lead to the creation of
customary international law when such agreements are intended for adherence by
states generally and are in fact widely accepted.” Id. § 102(3). The Restatement
further notes:
International agreements constitute practice of states and as such can con-
tribute to the growth of customary law . . .. Some multilateral agreements
may come t6 be law for non-parties that do not actively dissent. That may
be the effect where a multilateral agreement is designed for adherence by

a number of states generally, is widely accepted, and is not rejected by a
significant number of states,

Id. § 102, comment 1. In addition, resolutions of the U.N. General Assembly and
other international bodies may provide evidence of customary law norms when
they are widely regarded as authoritative. See Restatement § 103, comment c

(“Resolutions of universal international organizations, if not controversial and if

hfédc;pted by consensus or virtual unanimity, are given substantial weight.”). Other
evidence of customary international law norms may be taken from “judgments and
opinions of international judicial and arbitral tribunals,” id. § 103(2)(a), and the
“writings of scholars,” id. § 103(2)(c).
(A)
7. The first international law obligation — to treat detainees with humanity
and respect for their dignity, and not to impose degrading treatment or punishment

~ is embodied in all the key multilateral human rights instruments, including two
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treaties to which the U.S. is a party. Article 5 of the Universal Declaration of Hu-
man Rights, a resolution of the U.N. General Assembly widely regarded as an au-
thoritative expression of U.N. members’ international human rights obligations,
states, “No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or pumishment.” Article 7 of the International Covenant on Civil and Po-
litical Rights (ICCPR), to which the U.S. is a party, has exactly the same language.
Complementing Article 7 of the ICCPR is Article 10(1), which provides that “[a]ll
persons deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person.”

8. Similar provisions are included in_ the Convention Against Torture and
Other Cruel, Inhuman, or Degrading Treatment or Punishment (CAT), art. 16 (pro-
hibiting degrading treatment or punishment), to which the United States is a party,
-;and"in other human rights treaties, See American Convention on Human Rights,
art. 5(2) ("No one shall be subjected to torture or to cruel, inhuman, or degrading
treatment or punishment. All persons deprived of their liberty shall be treated with
respect for the inherently dignity of the human person.”); European Convention for
the Protection of Human Rights and Fundamental Freedoms, art. 3 (prohibition on

degrading treatment); African Charter of Human and Peoples’ Rights, art. 5

' Attachment C provides a list of international treaties and resolutions cited in this
Affidavit with full citation information, including U.N. and other official websites
with copies of the instrumnents.
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(“Every individual shall have the right to the respect of the dignity inherent in a
human bemg and to the recognition of his legal status. All forms of exploitation
and degradatfion of man particularly slavery, slave trade, torture, cruel, inhuman or
degrading treatment and punishment shall be prohibited.”). In addition to these
treaties, a number of U.N. resolutions make clear the status of this norm as part of
customary international law. See United Nations Declaration on the Protection of
All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment, art. 3; United Nations Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment, Principle
1 (requiring humane treatment of detainees and respect for their dignity); id., Prin-
ciple 6 (prohibiting degrading treatment or punishment); United Nations Guide-
lines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines), § 54
-.{ 'No child or young person should be subjected to harsh or degrading correction or
punishment measures at home, in schools or in any other institutions.”).

9. The consistent inclusion of this obligation in the major global and re-
gional human rights treaties, ratified by the vast majority of states — and also in a
range of UN declarations — éonstitutes a general recognition by states of the bind-
ing nature of these rule requiring humane treatment of detainees and forbidding
degrading treatment. As the U.N. Human Rights Committee (charged with imple-

menting the ICCPR) has put it;
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Treating all persons deprived of their liberty with humanity and with re-
spect for their dignity is a fundamental and universally applicable rule.
Consequently, the application of this rule, as a minimum, cannot be de-
pendent on the material resources available in the State party. This rule
must be applied without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status,

Human Rights Committee, General Comment 21, Article 10, 9§ 4 (Forty-fourth ses-
sion, 1992), Compilation of General Comments and General Recormmendations
Adopted by Human Rights Treaty Bodies, UN. Doc. HRINGEN\1\Rev.1 at 33
(1994).

10. Just as basic as the obligation to treat detainees with humanity and re-
spect for their dignity is the customary international law obligation to provide chil-
dren with all measures of protection required by their status as juveniles. This
norm 1s evidenced in a wide range of multilateral human rights treaties to which
., the-vast majority of states are party. Article 24 of the ICCPR obligates states to
provide “[e]very child” with “such measures of protection as are required by his
status as @ minor.” As the UN. Human Rights Committee has noted, “this provi-
sion entails the adoption of special measures to protect children.” Human Rights
Committee, General Comment 17, Rights of the Child (Art. 24) §1 (Thirty-fifth
session, 1989). Similarly, the Convention on the Rights of the Child (CRC), rati-
fied by nearly every country in the world, provides that “[i]n all actions concerning

children, whether undertaken by public or private social welfare institutions, courts
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of law, administrative authorities or legislative bodies, the best interests of the
child shall be a primary consideration.” CRC art. 3(1).> Article 37(c) of the CRC
1s even more specific:

Every child deprived of liberty shall be treated with humanity and respect

for the inherent dignity of the human person, and in a manner which
takes into account the needs of persons of his or her age.

(Emphasis added.) Article 40 provides that in the administration of juvenile jus-
tice, states must treat every child
in a manner consistent with the promotion of the child’s sense of dignity
and worth, which reinforces the child’s respect for the human rights and
fundamental freedoms of others and which takes into account the child’s

age and the desirability of promoting the child’s assuming a constructive
role in society.

11. More specialized or regional conventions evidence the same customary
international norm requiring special protection appropriate to their age. See, e.g.,
American Convention on Human Rights, art. 16 (“Every child . . . has the right the
protection that his status as a minor requires from his family, society and the
State.”); id. art. 5(5) (“Minors while subject to criminal proceedings shall be sepa-
rated from adults and brought before specialized tribunals, as speedily as possible,

so that they may be treated in accordance with their status as minors.”); African

* See Roper v. Simmons, 543 U.S. 551, 576 (2005) (noting that the U.S. and Soma-
lia are the only states not to have ratified the CRC). While the U.S. has not ratified
the CRC, it has signed it. Under international law, a state that has signed but not
yet ratified a treaty “is obliged to refrain from acts that would defeat the object and
purpose of the agreement.” Restatement § 312(3). In any case, the U.S. is bound
by the customary international law norm discussed here.
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Charter on the Rights and Welfare of the Child (1990), art. 17(1) (“Every child ac-
cused or found guilty of having infringed penal law shall have the right to Speciai
treatment In a manner consistent with the child’s sense of dignity and worth and
which reinforces the child’s respect for human rights and fundamental freedoms of
others.”); International Convention on the Protection of the Rights of All Migrant
Workers and Their Families (1990}, art. 18(4) (“In the case of juvenile persons, the
procedure [used in the determination of any criminal charge] shall be such as will
take account of their age and the desirability of promoting their rehabilitation.”).
12. In short, these two norms — the one obligating states to treat all detainees
(including, of course, children) humanely and with respect for their dignity, and the
other requiring states to implement this requirement in the case of juveniles in a
manner that respects their special needs and status as children — constitute binding
- obligations under customary international law, supreme over any inconsistent state
law, policy, or practice. U.S. Constitution art. VIcl, 2, See Restaternent § 111(1)
(“Intemnational law and international agreements of the United States are law of the
United States and supreme over the law of the several States.”); id. § 702, com-
ment ¢ (“The customary law of human rights is part of the law of the United States
to be applied as such by State as well as federal courts.”). Customary international
law, moreover, is enforceable in federal and state courts without regard to the dis-

tinction drawn in the case of treaties between those that are “self-executing” and
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those that are “non-self-executing.” To put it differently, implementing legislation

is never a prerequisite to the judicial enforcement of customary international law,

though it may sometimes be in the case of treaties. See Restatement § 111(3) (not-

ing that “Courts in the United States are bound to give effect to international law,”

. subject only to the exception that a non-self-executing treaty or other international
agreement will be given effect only through implementing legislation).?

(B)
13. The broad scope of these two fundamental international human rights
law norms leaves the question of how they apply to particular practices, What is

significant here is that while there may be a degree of state discretion in applying

> Thus the applicability of these customary international law norms in court is not
affected by the Senate’s declaration, in approving ratification of the ICCPR and
CAT, that those two treaties would not be self-executing. See U.S. Reservations,
Understanding, and Declarations, ICCPR, §ITI(1), 138 Cong. Rec. 8068 (1992);

+U.8. Reservations, Understandings, and Declarations, CAT, §III(1), 136 Cong.
Rec. 36194 (1990). The non-self-executing nature of those treaties means only
that without implementing legislation a court may not enforce any provisions in
those treaties that go beyond customary international norms. Even then, the prin-
ciple of Murray v. Schooner Charming Beisy, 6 U.S. (2 Cranch) 64, 118 (1804) —
that, as Chief Justice Marshall put it, “an Act of Congress ought never to be con-
strued to violate the law of nations if any other possible construction remains” ~
makes the treaty provisions relevant. See also Roper v. Simmons, 543 U.S. 551,
575-78 (2005) (interpreting the Eighth Amendment to be consistent with interna-
tional law prohibiting execution of juvenile offenders). In light of the supremacy
clause this principle applies with even more force to state law. See Restatement
§ 115, comment e (“Even a non-self-executing agreement of the United States, not
effective as law until implemented by legislative or executive action, may some-
times be held to be a federal policy superseding State law or policy.”). In any
event, because the norm discussed here is part of international customary law, the
status of those two treaties in U.S. law as non-self-executing is irrelevant.
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them as to some issues, see Human Rights Committee, General Comment 17,
Rights of the Child (Art. 24) 94 (Thirty-fifth session, 1989), states and interna-
tional organizations have widely interpreted the norms #ot to leave states with any
discretion to engage in routine shackling of juveniles. This interpretation is em-
bodied in a number of authoritative resolutions adopted by international bodies in-
cluding the United Nations General Assembly and the Council of Europe. It is also
embodied mn judgments and rules promulgated by international tribunals.

14. The Standard Minimum Rules for the Treatment of Prisoners (SMR)
were adopted by the U.N. in 1957 through its Economic and Social Council, with
the General Assembly reaffirming the UN.’s approval in 1971 and 1973 through
resolutions calling on states to implement them. The SMR place strict limitations
on the use of restraints for all prisoners:

E 33. Instruments of restraint, such as handcuffs, chains, irons and strait-
jacket, shall never be applied as a punishment. Further, chains or irons
shall not be used as restraints. Other instruments of restraint shall not be
used except in the following circurnstances:

() As a precaution against escape during a transfer, provided that
they shall be removed when the prisoner appears before a judi-
cial or administrative authority;

(b) On medical grounds by direction of the medical officer;

(c) By order of the director, if other methods of control fail, in order
to prevent a prisoner from injuring himself or others or from
damaging property; in such instances the director shall at once
consult the medical officer and report to the higher administra-
tive authority.

34. The patterns and manner of use of instruments of restraint shall be
decided by the central prison administration. Such instruments must not
be applied for any longer time than is strictly necessary.”
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15. The SMR are not themselves a binding treaty. But as noted earlier,
resolutions of the General Assembly can embody the specific interpretation of gen-
eral obligations or include specific binding norms along with principles that have
not yet attained the status of law. This is true of the SMR. As Nigel Rodley, a dis-
tinguished scholar and member of the UN. Human Rights Committee has noted,
the SMR are more than “an important platform for the activities worldwide of
prison reformers,” because “some of their specific rules may also reflect legal obli-
gations.” He goes on to cite the provisions in the SMR on the use of physical re-
straints as an example of a provision that “does more than just state something de-
sirable: it appears to be restating ... what has been seen to be a rule of interna-
tional law,” NIGEL S. RODLEY, THE TREATMENT OF PRISONERS UNDER INTERNA-
TIONAL LAW 280, 281 (2d ed. 1999). See alse id. at 281 (further noting that even
-.as™0 other portions that may not in themselves reflect legal obligations, “it is rea-
sonably clear that the SMR can provide guidance in interpreting the general rule
against cme},-inhuman, or degrading treatment or punishment”). As the Restate-
ment notes, the writings of intez'ﬁational scholars have long been recognized as one
important source of evidence for imternational law norms.  Restatement
§ 103(2)(c).

16. Additional recognition of the status of the physical restraint provisions

of the SMR as restatements of binding international law lie in the actions of inter-
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national actors. One example, cited by Rodley, is the reliance on the SMR by the
U.N.’s Special Rapporteur on Torfure in condemning Pakistan’s use of bar fetters
as discipline. RODLEY, supra, at 281. A second example is the action of the Com-
mittee of Ministers of the Council of Burope. The Committee of Ministers is the
Council’s decision-making body, composed of the Foreign Affairs Ministers of all
the member states of the Council of Europe. In 1973, the Committee adopted the
Council of Europe Standard Minimum Rules for the Treatment of Prisoners. In so
doing it made a number of revisions to the UN.’s SMR, but it adopted §{ 33 and
34 of the SMR nearly verbatim. The Committee of Ministers revised the rules in
1987 and renamed them the European Prison Rules, and has made a number of re-
visions since then, but the prohibition on the routine use of restraints has remained.
The European Prison Rules’ provision on restraints is essentially the same as that
--in'the SMR, though phrased somewhat differently:
60.6 Instruments of restraint shall never be applied as a punishment.
68.1 The use of chains and irons shall be prohibited.
68.2 Handcuffs, restraint jackets and other body restraints shall not be
used except:
a. if necessary, as a precaution against escape during a transfer, pro-
vided that they shall be removed when the prisoner appears before a
judicial or administrative authority unless that authority decides
otherwise; or
b. by order of the director, if other methods of control fail, in order
to proiect a prisoner from self-injury, injury to others or to prevent
sertous damage to property, provided that in such instances the di-

rector shall immediately inform the medical practitioner and report
to the higher prison authority.
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68.3 Instruments of restraint shall not be applied for any longer time than
is strictly necessary.

68.4 The manner of use of instruments of restraint shall be specified in
national law.*

17. Also mstructive 1s the practice of states. A UN. survey in 1974 of
member states showed a fairly wide degree of variance in the extent to which sev-
eral of the provisions of the SMR were reported by member states responding (62
in all) as having been fully implemented in their country. But the survey revealed
a great deal of uniformity with regard to the SMR’s rules on the use of restraints.
Fifty-seven of the 62 responding states reported having fully implemented the
SMR in that regard. See Standard Minimum Rules for the Treatment of Prisoners
in Light of Recent Developments in the Correctional Field, Fourth U.N. Congress
on the Prevention of Crime and the Treatment of Offenders, Annex I, at 39-50,

U.N. Doc. A/CONF .43/3 (1970), as discussed in Daniel L. Skoler, #orid Imple-

-

" mentation of the United Nations Standard Minimum Rules for Treatment of Pris-

oners, 10 J. INT’L L. & ECON. 453, 460-61, 465-466, 482 (1975).  States’ re-

* As is evident, the main differences between the European Prison Rules and the
SMR are (&) the subsumption of the specific medical exception in 9 33(b) of the
SMR into the more general provision in the European Prison Rules limiting the use
of restraints to situations where other methods of control have failed or where nec-
gssary to prevent injury to self or others or damage to property, and (b) the express
reference in §] 68.2(a) of the European Prison Rules to judicial or administrative au-
thority to order the use of restraints where permitted under those Rules, Neither
difference has any bearing on the essential point, which is the effective recognition
by the Council of Europe of the status of the SMR’s rules on restraints as custom-
ary international law norms.



