AFFIDAVIT OF PROFESSORS BRUCE J. WINICK, ESQ.
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We are Bruce J. Winick and Bernard P. Perlmutter who declare under
penalty of perjury that the following statements are true to the best of our
knowledge.

I. Bruce J. Winick is a Professor of Law and Professor of
Psychiatry and Behavioral Sciences at the University of Miami. He has been
teaching for over 32 years. He teaches Constitutional Law, Advanced
Criminal Procedure, New Directions in Lawyering: Interviewing,
Counseling, and Attorney/Client Relational Skills, and a seminar in
Psychology and Law. He is co-founder of the school of social inquiry
known as “therapeutic jurisprudence.” He has written and co-authored
numerous books and articles on therapeutic jurisprudence and on mental
health law and criminal justice issues generally. Please see his attached
Curriculum Vitae.

2. Bernard P. Perlmutter is Assistant Professor of Clinical Legal
Education and Director of the Children & Youth Law Clinic, an in-house
legal clinic at the University of Miami School of Law. In addition to his
teaching duties at the Clinic, he teaches Children and the Law, New
Directions in Lawyering: Interviewing, Counseling, and Attorney/Client

Relational Skills, and Family Law. He has been the director of the Children



& Youth Law Clinic since 1996. He has published law review articles on
the use of therapeutic jurisprudence in juvenile court proceedings. Please
see his attached Curriculum Vitae.

3. We have been asked to analyze the Florida 11" Judicial
Circuit’s policy requiring all children who are in secure detention to be wrist
and ankle shackled for every court appearance except for adjudicatory
hearings, regardless of age, size, gender, pending charges, history of
violence, or risk of escape. This indiscriminate, blanket policy of shackling
all juvenile offenders immediately before and during their respective
appearances in juvenile court is anti-therapeutic for the juveniles, prejudicial
to their obtaining a fair trial, and inconsistent with the rehabilitative aims of
the juvenile justice system.

4. Therapeutic jurisprudence is a study of the ways in which legal
rules, procedures, and the roles of legal actors produce therapeutic or anti-
therapeutic consequences for those affected by the legal process.  See
generally CivIL COMMITMENT: A THERAPEUTIC JURISPRUDENCE MODEL
(Bruce J. Winick, 2005); JUDGING IN A THERAPEUTIC KEY: THERAPEUTIC
JURISPRUDENCE AND THE COURTS (Bruce J. Winick and David B. Wexler,
eds. 2003); and LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN

THERAPEUTIC JURISPRUDENCE (David B. Wexler and Bruce J. Winick, eds.



1996). Therapeutic jurisprudence seeks to promote policies, systems, and
relationships, consistent with normative principles of justice and
constitutional law, which will secure positive therapeutic outcomes and
minimize negative psychological and behavioral effects of anti-therapeutic
legal rules and practices.

5. The principles of therapeutic jurisprudence are especially
germane to the juvenile court setting, which was designed to meet a
rehabilitative agenda by which judges dispense an assortment of therapeutic
services to children who are victims of abuse or neglect or charged with
delinquent offenses. See Hon. Barbara J. Pariente, ntroduction, Symposium
Issue: Therapeutic Jurisprudence in Clinical Legal Education, 17 ST.
THOMAS L. REV. 403 (2005)(“By approaching legal problems in a problem-
solving, holistic and conflict resolution mode this {therapeutic jurisprudence]
approach works to resolve conflicts more humanely, to minimize harm to the
litigants and to prevent recidiﬁism.”). Therapeutic jurisprudence has been
embraced by the Florida courts, particularly in proceedings implicating the
due process and dignitary interests of juveniles. See, e.g., M.W. v. Davis,
756 So.2d 90, 107 (Fla. 2001) (“Indeed, the issue presented by this case
extends beyond the legal question of what process is due; rather, this case

also presents the question of whether the child believes that he or she is



being listened to and that his or her opinion is respected and counts.”);
Amendment to the Rules of Juvenile Procedure, Fla. R. Juv. P. 8.350, 894
So.2d 1206, 1210-11 (Fla. 2001) (expressly applying the principles of
therapeutic jurisprudence in the Florida Supreme Court’s adoption of a rule
of juvenile procedure requiring the court to consider the child’s views before
ordering him or her into residential treatment).

6. Research in social psychology demonstrates that when children
believe that the legal system has treated them with fairness, respect and
dignity, they are more amenable to treatment and rehabilitation. See, e.g.,
WHY PEOPLE OBEY THE LAW (Tom R. Tyler, 1990); E. Allen Lind, et a/,,
Voice, Control, and Procedural Justice: Instrumental and Noninstrumental
Concerns in Fairness Judgements, 59 J. PERSONALITY & SOC. PSYCHOL. 952
(1990); THE SOCIAL PSYCHOLOGY OF PROCEDURAL JUSTICE (E. Allen Lind &
Tom R. Tyler, 1988); John Thibaut & Laurens Walker, A Theory of
Procedure, 66 Cz}L[F. L. Rev. 541 (1978); dmendment to the Rules of
Juvenile Procedure, Fla. R. Juv. P. 8350, 894 So.2d at 1210-11 (Fla.
2001); Bruce J. Winick and Ginger Lemer Wren, Do Juverniles Facing Civil
Commitment Have a Right to Counsel?: A Therapeutic Jurisprudence Brief,
71 U. Cm. L. Rev. 115 (2002); Amy Ronner, Songs of Validation, Voice,

and Voluntary Participation: Therapeutic Jurisprudence, Miranda and



Juveniles, 71 U. CIN. L. REV. 89 (2002). In contrast, when the judicial
process treats people, juveniles in particular, without dignity and respect, the
likely result is lack of compliance with judicial orders, and attitudeé and
behavior that are inconsistent with rehabilitation. Shackling is an egregious
example of denying dignity and respect, and predictably will have strong
anti-rehabilitative effects.

7. Indiscriminate shackling brands and stigmatizes juvenile
defendants in ways that adversely affect how others regard them, and the
manner in which they regard themselves. This “self-fulfilling prophecy”
effect has strong support in the social psychology and sociological literature.
See generally BEING MENTALLY ILL: A SOCIOLOGICAL THEORY (Thomas J.
Scheff, 1966) (deviancy labeling serves to marginalize those labeled,
causing them to internalize a deviant self-image, and sometimes as a result,
to engage in acts of secondary deviance); Bruce J. Winick, The Side Effects
of Incompetency Labeling and the Implications for Mental Health Law, 1
PsycHOL. PUB. PoL’Y & L. 6 (1995) (same). Labeling persons or otherwise
treating them in ways that convey to them a negative or discrediting
message, sets in motion forces that lead them to behave in ways that confirm
their ascribed roles. See Jill Leslie Rosenbaum & Lorraine Prinsky, The

Presumption of Influence: Recent Responses to Popular Music Subcultures,



37 CRIME & DELINQ. 528, 534 (1991). It does so in two ways. First, it
produces behavior in individuals observing the labeled person that cause
them to act toward the branded person that confirm the label’s negative
attributes.  Second, it causes the labeled individual to regard himself
differently, accepting the discrediting impact of the label and transforming
his identity in ways that subsequently cause him to act in accordance with
the stigmatizing label.

8. Shackling is a particularly pernicious form of labeling. It
conveys the unmistakable message that the shackled individual is dangerous,
violent, and must have committed a serious crime. It conveys this message
to the judge, who will adjudicate his guilt, the prosecutor and other court
personnel. It also sends this message to the juvenile himself. Adolescence
is a period in which children strive to form a self-identity to help explain to
themselves who they are and the image they project to the world. Shackling
gives them a spoiled ideptity: they are a “bad” and “dangerous” people who
must be restrained in the most primitive way. They must thereby lack self-
control. This is exactly the opposite message from the one we want to
convey to juveniles struggling with their identity who get into trouble with

the law.



9.  Ifjuveniles link the label they receive via shackling in court to a
central aspect of their identity, they will then also internalize the outer
stigmas they receive, thus further perpetuating the self-fulfilling prophecy of
“bad kid.” The judges presiding over the shackled juvenile defendants
perpetuate this labeling process by unconsciously ascribing negative
behavior to shackled juvenile defendants in their courtroom. Not only may
shackled juveniles be discredited in the eyes of others, including the judges
who decide their fate, but such shackling also may significantly diminish
their own self-esteem. The inevitable stigmas that shackling presents could
only be justified if a juvenile were a true threat or flight risk, necessitating
his incapacitation when in court.

10. We conclude that a blanket, indiscriminate policy of shackling
all juveniles in the courtroom prejudices their right to a fair trial. Judges
observing this inevitably form negative opinions of the juveniles during
pretrial shackling. The United States Supreme Court recognized that
practices such as this not only are inherently prejudicial, but also are anti-
therapeutic and stigﬁlatizing. Estelle v. Williams, 425 U.S. 501, 96 S.Ct.
1691 (1976). Williams struck down a practice of parading defendants before
the criminal court in prison garb, on both fairness and dignitary grounds:

‘When an accused is tried in identifiable prison garb, the dangers
of denial of a fair trial and the possibility of a verdict not based



on the evidence are obvious. Identifiable prison garb robs an

accused of the respect and dignity accorded other participants in

a trial and constitutionally due the accused as an element of the

presumption of innocence, and surely tends to brand him

...with an unmistakable mark of guilt.

Estelle v. Williams, 425 U.S. at 517.
Indiscriminate shackling is even worse than the forced wearing of prison
garb during trial. It communicates not only that the individual has
committed a crime, but that he or she is violent and dangerous. Even though
shackling may not be continued at trial itself, the judge functioning as trier
of fact and sentencer will be unable to avoid the taint conveyed by the
indelible image of a shackled and dangerous prisoner. This practice is
inherently prejudicial and antithetical to the rehabilitative aims of the
juvenile justice system.

11.  Further support for our opinion may be found in Pena v. New
York State Division for Youth, 419 F. Supp. 203 (S.D.N.Y. 1976), in which
the district court found the shackling of juveniles to be “punitive and anti-
therapeutic and therefore unconstitutional.” The court admonished against
indiscriminate shackling and stated that the use of physical restraints “should
be tolerated only in cases where a child is a serious and evident danger to
himself or others and incapable of being controlled by any less restrictive

means.” Jd at 211. The court identified rare instances when shackling

might be necessary, such as short-term transportation from one institution to



another, and limited the use of physical restraints to no more than 30
minutes except in the instance of “vehicular transportation” where their
utilization is “necessary for public safety.” /d. at 210. In contrast, the
challenged policy in the 11™ Judicial Circuit permits the prolonged and
unnecessary use of restraints and shackles, anywhere from two to four hours,
in a guarded holding area while juveniles await hearings, without any
individualized findings of dangerousness, and none of the public safety
considerations attendant to vehicular transportation or risk of flight. Such a
sweeping policy is inherently flawed because it has no process for
individualized determinations of the need to restrain and shackle children
affected by the policy, and it is also gratuitously punitive and anti-
therapeutic.

12.  In sum, it is our opinion that the Court’s practice of requiring
juvenile respondents to be held in restraints, shackles and chains for most
phases of their appearances in juvenile court, without individualized risk or
dangerousness assessments, or consideration of less restrictive or drastic
safety precautions, is counter-therapeutic in that it victimizes the juveniles,
stigmatizes them, and is psychologically harmful to them. For due process,
therapeutic jurisprudence and rehabilitative reasons, we believe that this

practice must cease.
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BRUCE J. WINICK
Professor of Law, University of Miami School of Law, and Professor of Psychiatry and
Behavioral Sciences, University of Miami School of Medicine, 1311 Miller Dr., Coral Gables,
Florida 33146, (305) 284-3031 FAX (305) 284-6619 (since 1974}
Web site: http://www.brucewinick.com, Email: bwinick@law.miami.edu

Courses Taught:
Present Teaching: Advanced Criminal Procedure, Constitutional Law I1, Mental Health

Seminar, Psychology and Law Seminar, New Directions in Lawyering Workshop:
Improving Interviewing and Counseling Skills

Courses Previously Taught:
Therapeutic Jurisprudence Seminar, Criminal Justice - Mental Health Issues Seminar, Civil

Procedure, Criminal Procedure, Administrative Law, Federal Jurisdiction

Committees:
Chair, Clinical Committee (2006-present), Chair, Promotions and Tenure Committee
(2005-2006); Chair, Promotions and Tenure Committee (2005); Chair, Clinical Committee
(2001-2005); Chair, Promotions and Tenure Committee (1999-2000); Chair, Ad Hoc
Health Law Graduate Program Planning Committee (1997); Dean’s Search Committee
(1993-1994); Chair, Academic Standards Committee (1989-1991); Chair, Ad Hoc Skills
Training Committee {1986-1988); Chair, Ad Hoc Self Study Committee (19853); Chair,
Appointments Committee (1983-1984); Chair, Promotions and Tenure Committee (1982~
1983); Chair, Ad Hoc Committee to Restructure the Baron de Hirsch Meyer Lecture Series
(1983); member of various law school and university committees

PUBLICATIONS

Books
CiviL COMMITMENT: A THERAPEUTIC JURISPRUDENCE MODEL (Carolina Academic Press, 2005)

JUDGING IN A THERAPEUTIC KEY: THERAPEUTIC JURISPRUDENCE AND THE COURTS {Carolina
Academic Press, 2003) (with David B. Wexler)

PROTECTING SOCIETY FROM SEXUALLY DANGEROUS OFFENDERS: LAW, JUSTICE, AND THERAPY
(American Psychological Ass'n Books, 2003) (with John Q. La Fond)

PRACTICING THERAPEUTIC JURISPRUDENCE: LAW AS A HELPING PROFESSION (Carolina Academic
Press, 2000) (with Dennis P. Stolle and David B. Wexler)

THE ESSENTIALS OF FLORIDA MENTAL HEALTH Law (W.W. Norton, 2000) (with Stephen H.
Behnke & Alina Perez)

THE RiGHT TO REFUSE MENTAL HEALTH TREATMENT (American Psychological Ass'n Books,
1997)



THERAPEUTIC JURISPRUDENCE APPLIED: ESSAYS ON MENTAL HEALTH LAW (Carolina Academic
Press, 1997)

LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE (Carolina
Academic Press, 1996) (with David B. Wexler)

CONSENT TO VOLUNTARY HOSPITALIZATION (1993) (American Psychiatric Association Task
Force Report No. 34) (with Francine Cournos, et al.)

ESSAYS IN THERAPEUTIC JURISPRUDENCE (Carolina Academic Press, 1991) (with David B.
Wexler)

Current Issues in Mental Disability Lanve, reprinting of Rutgers Law Review Symposium
appearing in 39 RUTGERS L. REV. 235-486 (1987) (with Alexander D. Brooks)

Major Cases in Capital Punishment (microfiche collection, University Publications of America,
Inc.) (1986)

Edited Svmmposia

Therapeutic Jurisprudence and Clinical Legal Education and Skills Training, 17 ST. THOMAS L.
REV. 403-896 (2005) (with David B. Wexler)

Mental Health Courts, 11 PSYcHOL.PUB. PoL’Y & L. 507 —632 (2005} (with Susan Stefan)

Symposium on Therapeutic Jurisprudence, 7 CONTEMP. ISSUES L. 1-118 (2003/2004) (with David
B. Wexler)

Quipatient Commitment for Persons with Serious Mental Illiness, 9 PSYCHOL. PuB. PoL’y & L. 1-
264 (2003) (with Ken Kress)

Therapeutic Jurisprudence and Criminology, WESTERN CRIMINOLOGY REV., which can be found
at http://wer.sonoma.edu/vdn2/v4n2 html (2003) (with Carrie J. Petrucci & David B. Wexler)

Therapeutic Jurisprudence and Nursing, 8 J. OFNURSING L. 1-34 (December 2002) (with A. J.
Stephani and David B. Wexler)

Therapeutic Jurisprudence and Criminal Law, 38 CRIM. L. BULL. 199-295 (2002) (with David B.
Wexler)

Therapeutic Jurisprudence and Preventive Law: Transforming Legal Practice and Education, 5
PsycHOL. PUB. PoL’y & L. 793-1210 (1999) {with David B. Wexler & Edward A. Dauer)



Advance Directive Instruments for Health and Mental Health Care: Legal, Ethical, and Clinical
Issues, 4 PsycHoL. PUB. PoL Yy & L 577-928. (1998}

Sex Offenders: Scientific, Legal and Policy Perspectives, 4 PSYCHOL. PuB. PoL’y & L. 1-572
(1998) (with John Q. LaFond)

Current Issues in Mental Disability Law, 39 RUTGERS L. REV. 235-486 (1987) (with Alexander
D. Brooks)

Articles and Book Chapters

Should Psychopathy Qualify for Preventive Outpatient Commitment?, in INTERNATIONAL
HANDBOQOK ON PSYCHOPATHIC DISORDERS AND THE LAW (Alan R. Felthous & Henning Sass, eds.,
forthcoming ) {with Charles Lo Piccolo, Willy Anand, and Lester Hartswick)

The Use of Therapeutic Jurisprudence in Law School Clinical Education:
Transforming the Criminal Law Clinic, _ CLINICAL L. REV. (forthcoming 2006)
(with David B. Wexler)

Overcoming Psychological Barriers to Seitlement: Challenges for the TJ Lawyer, in THE
AFFECTIVE ASSISTANCE OF COUNSEL: PRACTICING LAW AS A HEALING PROFESSION
(Marjorie A. Silver ed. forthcoming 2007)

A Therapeuiic Jurisprudence Approach to Dealing with Coercion in the Mental Health System,
_ PHL.,PSYCHIATRY & PSyYcHOL. __ ( forthcoming 2006)

Therapeutic Jurisprudence: Fnhancing the Relationship Between Law and Psychology, in Law
AND PSCHOLOGY (Michael Freeman, ed) (FORTHCOMING 2006)

A Therapeutic Jurisprudence Perspective on Participation in Research by Subjects with Reduced
Capaciry to Consent: A Comment on Drs. Kim and Appelbaum, _ BEHAVIORAL SCL. & L.
__ (forthcoming 2006} (with Kenneth W. Goodman).

Sex Offenders, in ENCYCLOPEDIA OF LAW AND SOCIETY AMERICAN AND GLOBAL PERSPECTIVES
___(Sage Publications, forthcoming 2006) (with John Q. La Fond)

Therepeutic Jurisprudence, in ENCYCLOPEDIA OF LAW AND SOCIETY AMERICAN AND GLOBAL
PERSPECTIVES __ (Sage Publications, forthcoming 2006) (with David B, Wexler)

Doing More Than Their Time, N.Y. TIMES, (May 21, 2006), Sect. 14 (The City Weekly Desk), at
13, col. 1., (with John Q. La Fond)

Forward: A Dialogue on Mental Health Courts, 11 PSYHCHOL. PUB. PoL’y & L. 507-526 (2005)
(with Susan Stefan)



Using Therapeutic Jurisprudence in Teaching Lavwyering Skills: Meeting the Challenge of the
New ABA Standards, 17 ST. THOMAS L. REV. 429-481 (2005)

Sex Offender Reentry Cowrts: A4 Proposal for Managing the Risk of Returning Sex Offenders to
the Community, 34 SETONHALL L. Rev. 1173-1212 (2004) (with John Q. La Fond)

Introduction to the Special Issue on Therapeutic Jurisprudence, 7 CONTEMP. ISSUES L. vii-viii
(2003/2004) (with David B. Wexler)

A Therapeutic Jurisprudence Model for Civil Commitment, in INVOLUNTARY DETENTION AND
THERAPEUTIC JURISPRUDENCE: INTERNATIONAL PERSPECTIVES ON CIVIL COMMITMENT 23-
54 (Kate Diesfeld & Ian Freckleton eds. 2003)

Sex Offender Reentry Courts: A Cost Effective Proposal for Managing Sex Offender Risk in the
Community, in SEXUALLY COERCIVE BEHAVIOR: UNDERSTANDING AND MANAGEMENT 300-
323 (Robert Prentky, Eric Janus & Michael Seto eds. 2003) (with John Q. La Fond)

Therapeutic Jurisprudence and Problem Solving Courts, 30 FORDHAM URBAN L. J. 1055-1090
(2003)

Putting Therapewtic Jurisprudence to Work, 89 ABAJ 54-57 (May 2003) (with David B. Wexler)

Foreword: 4 Symposium on Outpatient Conmitment Dedicated to Bruce Ennis, Alexander
Broots, and Stanley Herr, 9 PSYCHOL. PUB. POL’Y & L. 3-7 (2003) (with Ken Kress)

Quipatient Commitment: A Therapeuwtic Jurisprudence Analysis, 9 PSYCHOL. PUB. POL’Y & L.
107-144 (2003)

Therapeutic Jurisprudence, in PRINCIPLES OF ADDICTION MEDICINE, 550-552 (Allan W. Graham
& Terry K. Schultz eds. 3d ed. 2003) (with David B. Wexler)

Preface: Therapeutic Jurisprudence and Criminology, WESTERN CRIMINOLOGY REV., which can
be found at http://wer.sonoma.edu/v4n2/vdn2.htmi (2003) (with Carrie J. Petrucei & David
B. Wexler)

Do Juveniles facing Civil Commitment Have a Right to Counsel: A Therapeutic Jurisprudence
Brief, 17 U. CiNN. L. REV. 115-126 (2002} (with Ginger Lerner Wren)

Therapeutic Jurisprudence and the Treaiment of People with Mental lliness in Fastern Europe:
Construing International Human Rights Law, 21 NUY. L. SCH. J. INT'L & Comp. L. 537-
572 (2002)

Drug Treatment Court: Therapeutic Jurisprudence Applied, 18 TOURO L. REV. 479-485 (2002)
(with David B. Wexler)

Introduction: Symposium: Therapeutic Jurisprudence and Nursing, 8 J. NURSING L. 5-6 (2002)



The Expanding Scope of Preventive Law, 3 FLA. COASTAL L. J. 189-204 (2002)

Foreword: Expanding the Role of the Defense Lawyer and Criminal Court Judge through
Therapeutic Jurisprudence, 38 CRIM. L. BULL. 200-204 (2002) (with David B. Wexler)

Therapeutic Jurisprudence: An Invitation fo Social Scientists, in THE HANDBOOK OF
PSYCHOLOGY IN LEGAL CONTEXTS, 579-601 (David Carson & Ray Bull eds. 2d ed. 2002)
(with Carrie J. Petrucci & David B. Wexler)

The Dade County Human Rights Ordinance of 1977: Testimony Revisited in Commemoration of
Its Twenty-Fifth Anniversary, 11 TUL. L. L. & SEXUALITY 1-9 (2002)

Competency to Stand Trial, in 3 ENCYCLOPEDIA OF CRIME AND JUSTICE 218-221 (McMillan
Reference 2d ed. 2002)

How I Learned to be a Preventive Lawyer, 20 PREVENTIVE L. REP 19-21 (Summer 2001)

The Civil Commitment Hearing: Applving the Lavy Therapeuwtically, in THE EVOLUTION OF
MENTAL HEALTH LAw 291-308 (Lynda E. Frost & Richard J. Bonnie eds. 2001)

The Per Curiam Affirmance: A Therapeutic Jurisprudence Critigue, 9 THE RECORD (Journal of
the Appellate Practice Section of the Florida Bar) 1, 16-17 (Spring 2001) (with Amy D.

Ronner)

Therapeutic Jurisprudence and the Role of Counsel in Litigation, 37 CAL. W. L. REv. 105-120
(2000}

Silencing the Appellant, 24 SEATTLE L. REV. 491-499 (2000) (with Amy D. Ronner)
Applying the Law Therapeutically in Domestic Violence Cases, 69 UMKC L. REv. 33-91 (2000)

Preface: A New Model for the Practice of Law, 5 PSYCHOL. PUB. PoL’y & L. 795-799 (1999)
(with David B. Wexler and Edward A. Dauer)

Redefining the Role of the Criminal Defense Lawyer at Plea Bargaining and Sentencing: A
Therapeutic Jurisprudence/Preventive Law Model, 5 PSYCHOL. PUB. PoL'y & L. 1034-1083
(1999)

The Right to Refuse Treatment, in ENCYCLOPEDIA OF PSYCHOLOGY (American Psychological
Association and Oxford University Press, 2002)

Competency. in ENCYCLOPEDIA OF PSYCHOLOGY (American Psychological Association and
Oxford University Press, 2002)

Mental Health Law, in ENCYCLOPEDIA OF PSYCHOLOGY (American Psychological Association and
Oxford University Press, 2002) (with David B. Wexler)



