IN THE DISTRICT COURT OF APPEAL

THIRD DISTRICT
THE STATE OF FLORIDA AND
CIVIL REGIONAL COUNSEL, THIRD
DISTRICT COURT OF APPEAL
REGION,
Appellants/Petitioners, o
: Case Nos. 3D08-2272 and

V.o 3D08-2537

PUBLIC DEFENDER, ELEVENTH
JUDICIAL CIRCUIT OF FLORIDA,

- Appellee/Respondent.

MOTION TO CERTIFY QUESTIONS OF
GREAT PUBLIC IMPORTANCE

- Pursuant to Florida Rule of Appellate Procedure 9.330, Carlos J. Martlnez,'
Publ1c Defender for the Eleventh Judicial Crrcult of Florlda (“PD 117,
* respectfully requests th1s Honorable Court to certlfy thlS case and each of the

»‘ following quest10ns to. the Supreme Court of Flonda as 1ssues of great publrc -

. .1mportance for 1ts rev1ew under Article. V SCCthIl 3(b)(4) of the Flonda
Constltutron and Flonda Rule of Appellate Procedure 9 O30(a)(2)(A)(v) The
grounds for thrs request are as follows:

1'. On September 24 2008, thlS Court prevrously certlﬁed tlns case to the

- Supreme Court as one that passes on quesnons of great publrc unportance or w111
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have great effect on the administration of justice throughout the state. This Court
explained this prior certification in its recent decision:

' As this case implicates not only the manner in which the criminal
justice system is structured and funded, but also constitutional
separation of powers principles as well as the Sixth Amendment right
to counsel in criminal cases, we...certified the order to the Supreme
Court... :

(Slip Opinion at 3). These grounds for certification have not changed. For this
reason, a copy of the previous suggesﬁen for vcertiﬁcati‘on is attached hereto as
'Exhjbit 1.
2. The Supreme Court subsequently dismissed this Court s certification
for lack of _]uI’ISdICtlon |
| 3. Durmg oral argument in this case, Judge Cortmas observed that the
| Supreme Court should ultlmately decide thlS case because of its statevnde
s1gn1ﬁeance and the issues posed. |
4 The Supreme Court of Florida has vde,ci}d_ed: all of the Signiﬁcant,
'pre'vious public defer_ider excessive Workload cases. __See:Eucambid County v. Behr, B
~38450,2d 147 (Fla. 1980); Hqtien v. State, 561 So. 2d 562 (Fla. 1990); In "
O-rd,er‘ on }Pr'o".‘s_e‘c}utibn _of Appeals by the Tenth Jitdici‘a’vl jCz"rc'uit Public Defender,
561 'So 2d 1130 (Fla. 1990); Skitka v. State, 579 So. 2'd 102 (Fla. 1'99'1)'- Inre
: Certzf catzon of Conﬂzct 636 So.2d 18 (Fla 1994) In re Publzc Defender )

Certzf catzon 709 So 2d 101 (Fla. 1998)
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5. This Court’s opinion ruled on several important issues that have
enormous statewide impact, including: (a) constitutional separation of powers, (b)
~ the Sixth Ameridmé,nt, (c) a lawyer’s ethical duty to not represent a client while
operating under a conflict of interest, and (d) a supervisor’s duty to ensure that the
conduct of supervised lawyers conform to the Florida RlﬂCS of Professional
Conduct.
6. The Supreme Court should review this Coﬁrt’s opinion because:
(a) This Court’s Consfruction of sectioh 27.5303, Floﬁda Statutes,
.involffes the constitutiqnal issue of separation of powers.
(b) ThisCourt’s mliﬁg may impinge upon fhe' Sixth Amendment
righf 'tQ-éffectiVe assistancé of counsel for indigent de_fendar_lts represented by PD-
C1L | |
| (c) This Coﬁrt’_s opinion is the ﬁrst_ to hold:. that exc;essive caselogd |
o concerns mustbehandled ona caSe—l.)y'-casé.vbas-i’s‘,_',' Wththll géneraté uhtbl_d
numbers (_‘f)"fv:'céi_"tiﬁca'tes_of conflict in individual casesw1ththeneed for & separate P
hearmgandjudlcmlfactualdetermmatlon 1n eaéh cé‘_s'}é. ThlS dé;relopment directly PR
| implicates the ‘.Supr.én.le' Court’s re_:l;poﬁsi}bilityffo’r “the-:adin.ini;t':rﬁdt.i‘ve Superﬁsioﬁ E
-of all courts;” Art V, § _2‘(a),-F1a. Const. -
~(d) - The Supr’éme Court, which hés excluswe jurisdiction over the L

. professional responsibilities of Florida lawyers, should be given the opportunity to
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review this Court’s opinion on the ethical responsibilities of public defenders,
| including the duties of managers and supervisors to take remedial action to avoid
or mitigate a violation of the ethical rules by persons they supervise. See Art. V, §
15, Fla. Const.; R. Regulating Fla. Bar 4-5.1(c); see also ABA Comm. on Ethics
and Prof’] Responsibility, Formal Op. 06-441, 8 (2006).

(¢)  This Court held that the State Attorney who is prosecuting a
criminal case has standing in 'a judicial deterrnination of who should represent the
defendant in that very prosecution. A proseeutor helping to determine who will be

' the defense counsel In a case creates ethical and const1tut10na1 1ssues, which the .
- Supreme Court should have the opportumty to resolve
() The spe01ally concumng oplmon relylng on Coalztzon for
_ Adequacy & Fairness in School Funding, Inc. v. Chiles. 680 So0. 2d 400 (Fla. 1996),. ;
_ concludes that thlS matter is non-justlcrable' To the best of PD-11’s lmowledge’
this 1s the ﬁrst oplmon ever to conclude that i 1ssues of legal representatlon and its
»adequacy are. not Just1c1able and likewise should be rev1ewed by the Supreme
- Court , R .
| : WHEREFORE PD-1 1 respectfully requests that th1s Court certlfy the above : |
| flssues in this case to the Supreme Court of F lorida as bemg of great public

. 1mportance PD 11 respectfully suggests the followmg wordmg for the certified

N questlons

4

" _HOGAN & HARTSON L.L.P., Illl BRICKELL AVENUE, SUITE 1900  MIAMI, FL 33131 « TEL. (308) 459-6500 + FAX (305) 455-6550



DOES SECTION 27.5303(1)(d), FLORIDA STATUTES, PROHIBIT
PUBLIC DEFENDERS FROM DECLINING NEW CASES AS
WELL AS WITHDRAWING FROM EXISTING CASES BECAUSE
OF EXCESSIVE WORKLOAD?

IS A PUBLIC DEFENDER ALLOWED TO DECLINE
APPOINTMENTS TO CASES IF THERE IS A JUDICIAL
DETERMINATION THAT ITS WORKLOAD DOES NOT PERMIT
THE PUBLIC DEFENDER TO PROFFER REPRESENTATION
CONFORMING TO THE FLORIDA RULES OF PROFESSIONAL -
RESPONSIBILITY?

IF DECLINING NEW CASES IS CONSTRUED AS
WITHDRAWING FROM EXISTING CASES, IS A PUBLIC
DEFENDER ALLOWED TO WITHDRAW IF THEREIS A .
JUDICIAL DETERMINATION THAT ITS WORKLOAD DOES
NOT PERMIT THE PUBLIC DEFENDER TO PROFFER .
'REPRESENTATION CONFORMING TO THE FLORIDA RULES
'OF PROFESSIONAL RESPONSIBILITY? =

- MUST PUBLIC DEFENDERS CERTIFY AND LITIGATE -
 CONFLICTS BASED ON EXCESSIVE WORKLOAD ONLY ONA
_ CASE-BY-CASE BASIS?

DO THE RULES OF PROFESSIONAL CONDUCT PROHIBITING
- EXCESSIVE WORKLOAD APPLY ONLY TO INDIVIDUAL
- ASSISTANT PUBLIC DEFENDERS AND NOT THE PUBLIC
. DEFENDER ACTING AS SUPERVISOR OF SUCH ASSISTANT
'PUBLIC DEFENDERS? ‘

U MAY THE STATE ATTORNEY WHO IS PROSECUTIN GA
* " CRIMINAL CASE HAVE STANDING IN A JUDICIAL v
~ 'DETERMINATION OF WHETHER A PUBLIC DEFENDER HAS -
. AN'ETHICAL CONFLICT IN DEFENDING AGAINST THAT
- PROSECUTION BY REASON OF EXCESSIVE CASELOAD?

5,vj'_
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Respectfully submitted,

Hogan & Hartson LLP

Mellon Financial Center

1111 Brickell Avenue, Suite 1900
Miami, Florida 33131 |
Telephone: (305) 459-6500
Facsimile: (305) 459-6550

By CV |

Parker D. Thomson
Florida Bar No. 081225
PDThomson@hhlaw.com

Alvin F. Lindsay :
Florida Bar No. 939056
- AFLindsay@hhlaw.com

Julie E. Nevins
Florida Bar No. 0182206

. JENevins@hhlaw.com
‘Matthew R. Bray

- Florida Bar No. 30070

~ MRBray@hhlaw.com

B : Attomeys for Carlos J Martinez, Public |
Defender Eleventh Judicial Circuit of -
Florzda -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of this motion was served via U.S. Mail

this H day of May, 2009 upon all counsel of record on the attached service list.

T

Julie E. Nevins
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SERVICE LIST

Chief Judge Joseph P. Farina
Dade County Courthouse

73 West Flagler Street

Miami, Florida 33130

Administrative Judge Stanford Blake
Richard E. Gerstein Justice Building
1351 N.W. 12" Street

Miami, Florida 33125

Linda Kelly Kearson
General Counsel
Eleventh Judicial Circuit of Florida
Lawson E. Thomas Courthouse Center
175 N.W. First Avenue, 30" Floor

| Mlaml Florlda 33128

| Rlchard Polin
~ Office of the Attorney General
444 Bnckell Avenue
Suite 650
Miami, Florida 33131

| ScottD Makar
' Louis F. Hubener . o
‘Office of the Attorney General -~
 The Cap1t01 PL-01
g '”Tallahassee Florida 32399- 1050

fArthur J.Jacobs
~Jacobs & Associates, P.A.
961687 Gateway Blvd
- Suite 201-I B
- Fernandina Beach, Florida 32034
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Penny Brill

Don Horn

Office of the State Attorney
E.R. Graham Building

1350 N.W. 12" Avenue
Miami, Florida 33136

Joseph P. George, Jr.
Nancy C. Wear
Office of Criminal Conflict and
~ Civil Regional Counsel, Third Region
1501 N.W. North River Drive
Miami, FL 33125

Stephen Presnell

- General Counsel
Justice Administrative Commission
P.O.Box 1654 |
Tallahassee, FL 32302

J.Marion Moorman
‘Robert A. Young |

Florida Public Defender Association
Post Office Box 9000-PD
‘Bartow, FL 33831-9000
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IN THE DISTRICT COURT OF APPEAL

THIRD DISTRICT 2
2
&
IN RE: REASSIGNMENT AND CASE NO.. 31)&8” 272 %
CONSOLIDATION OF PUBLIC L.T. CASE NO.: 13%1« o
DEFENDER’S MOTIONS TO | e 7
APPOINT OTHER COUNSEL IN °o. =
UNAPPOINTED NONCAPITAL s ¢
 FELONY CASES z2,

' SUGGESTION FOR CERTIFICATION |

Pursuant to Artlcle V, section 3(b)(5) of the F lorida Constltutlon and F lorlda - |
- Rule of Appellate Procedure 9.125, Bennett H. Brummer the Public Defender for |
: the Eleventh Judicial Circuit of Florida (“PD-1 1”) respectfully suggests that thls |
s Court certlfy for revrew by the Supreme Court of F lorrda the Order Grantmg in Part’
S and Denymg in Part Public Defender’s Motion to Appoint Other Counsel In _‘
Unappomted Noncaprtal Felony Cases issued by the Honorable Stanford Biake of
_?I_'the Eleventh Judrcrai Circuit on September 3, 2008 (the “Order ) because itis- of
. great pubhc 1mportance- could have a great effect on the proper admrmstratron of
R ,- _, JUSUCG throughout the state and deserves}prompt resolutron by the Supreme Court
o "...of Florrda In support thereof PD 11 states as follows | 7
) L _
o . "1_. The Order is of great pubhc rmportance and could have a very

| srgmf cant lmpact on the proper admmrstratlon of j Justrce throughout F lor 1da ‘

_The Order is attached as Appendix A : Citations to this appendix will be
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because the Order ensures indigent defendants’ right to assistance ovf counsel as
required by the United States and Florida Constitutions and upholds the ethical and
professional respons‘ibi-lities of lawyers. The trial court found that ;‘the evidence
clearly establishes that PD-11 is in need of relief sufficient to ensure that the
assistant public defenders are 'able to comply with the Florida Rules of Professional

Conduct and carry out their constitutional duties.” (App. A at 5). The trial court’s

B - ruling was based on its finding that‘ PD-11 is 'o'per;ating under the impossible

--'"c.onditio'_n of having to handle a sharply irier=easing caseload tmde’r 'ct s.harpl_y reduced

~ budget. (App. A at 5). The trial court found that PD-11"s noncapital felony

“caseloads are }exe.essi‘ve by -any reasonable standar  and that “future appointmeﬁts
o to noncapital felony :cases' will create -'a._-eo.nflict of ihteres-_t'in' the cases éresently

o _hahdled by PD-11.” (App. A, at 6). On September 4, 2‘0:()8,._the State Attorﬁey’s

L _ _"-Cfﬁbe for the Eleventh Judicial Circuit (SAO-11) filed a notice of app-eal ‘Q-f the .

2 Pubiie defenders across -F%iorida (along :w'ith the courts and the state

o "-g’attorneys) also have suffered budgetary leductlons whlle operatmg under srmrlarly . _». -

| ‘»"‘mcreasmg caseloads The Order therefore if afﬁrmed on appeai wril certamiy _
o -:'-have a substantlal impact not only on PD 1 1 1ts mdxgent cllents and the crrmmal -

- division of the Eleventh Jud_rcnal Circuit, but a-ll othe_r public defe_nd:e_r _Ofﬁces in

- ahbrevi_va-‘ted__a_ls “App.” herein.






