








excessive caselo~ds. I Although there is dispute regarding the method in which PD-l1 calc~lated its

annual noncapital felony caseload numbers, the testimony and evidence presented at the hearing

indicated that the caseload of the felony public defenders in the Eleventh Judicial Circuit, under any

recognized standard, far exceeds any recogriized standard for the maximum number of felony cases a

criminal defense attorney should handle annually. See National Advisory Commission on Criminal

Justice Standards and Goals limit of 15.0 cases; Florida Governor's Commission Standard limit of 100

cases; Florida Public Defender's Association limit of200 cases; and Florida Bench and Bar's limit of

200 cases.

More importantly, the evidence shows that the number of active cases is so high that the

assistal}-t public defenders are at best, providing minimal competent representation to the accused. At

the request of this Court, PD-ll provided a chart, referred to as the "Judge Blake" document, which

lists the total number of felony appointments for fiscal year 2007-08. This chart indicates the number

of cases that were pled at arraignment, no actioned, bound down to misdemeanors, and referred to

pretrial intervention for" FY 2007-08. It also shows the number of conflict cases and cases where

private counsel substituted in as attorney of record. Although this Court is aware that many of these

" cases require minimal preparation, the Court recognizes that the public defender's office has often

performed work, including investigatory functions, on these cases prior to the cases being resolved.

Thus even the numbers reflected in the "Judge Blake') document indicate that PD-Il 's active caseload

is extremely high.

The record further shows that the assistant public defenders assigned to handle' A and B"

felony cases (life, 1st and 2d degree) are now being appointed to "C " felony cases (3 d degree). These

"C" cases encompass approximately sixty percent (60%) of all felony filings. A supervising attorney

for PD-ll, Stephen Kramer, testified that all supervising attorneys are handling "C" felony c~ses to the

detriment oftheir ability to handle capital cases and "A and B" felony cases. Assistant Public Defender

Amy Weber, an "A" felony attorney, testified that she is in court two out of three weeks because she"

also has "c" felony cases. From the testimony and evidence presented, "C' felony cases are clogging

I PD-llrequested this Court to take judicial notice of the Florida Bar News article, August 13,2008 discu ~ing cutbacks for
funding ofthe criminal justice system. Arthur "Buddy" Jacobs, E q., co-counsel for-amicus curiae in this case, was quoted
a stating that 710 assistant state attorney's positions have been eliminated in the pa t year around the State, and the 4%
budget cut this year will lead to the loss of another 233 prosecutors. From this Court's daily per pective, the assistant state
attorney's in the Eleventh Judicial Circuit also have extreme caseloads. If the budgetary problems facing the criminal
justice system are not addressed by the legislature, the hard working prosecutors may unwittingly find themselves in
violation of the Florida Rules 9f Professional Conduct that governs evelY lawyer in the State of Florida. With some
assistant state attorneys handling up to 300 cases in the Eleventh Judicial Circuit, in spite of hard work and dedication by
these attorneys, it is not a stretch to realize that some victims of crimes of Miami-Dade County are not receiving the
attention to their case they deserve. At some point in time, the State Attorney's Office, due to lack of funding, excessive
caseloads.and the loss ofattorneys, may have to decide what cases they can prosecute and which ones they will by unable to
han(1le.



.te systelTI and negatively impacting PD-ll 's felony attorneys' cas.eload.

Additionally, there'is no dispute that PD-ll 's trial budget ~as been cut by 9.2% in the past two

fi cal years. With the additional holdbacks imposed for Fiscal Year 2008-09, PD-l1 is operating under

at 2.6 % budget reduction. As a result of the reduced budget, the number ofnoncapital felony public

defenders has declined in the last two fiscal years, and this downward trend is continuing. PD-II is .

, unable to raise sala,ries, and a nutnber of assistant public'defenders hold second jobs on nights and

weekends simply to make ends meet. As noted in Rory Stein's testimony, General Counsel for PD-ll,

t 0 main reasons for leaving PD- 1'1 were financial (low salaries an:d lack ofraises) and burnout from

the excessive workload. At the same time that resources have dwindled, the number of noncapital

fI ony cases assigned to PD-l-1 has explosively increased by approximately 29% since Fiscal Year

2C03-04.

In light of the foregoing, the evidence clearly establishes that PD-l1 is in need of relief

sufficient to ensure that the ,assistant public defenders are able to comply with the Florida Rules of

,PI fessional Conduct and carry out their constitutional duties.

III

A fundamental rule, stro_ngly grounded in..,pupl~c policy, is ~hat a public body is presumed

correct when-e?Cercising its discre~ionaryj)Qwers within t1).e 9r13it of laws aff~cting"them. City of

Miami Beach v. 'Cummings, 266 SO. 2d 122, 125 (Fla. 3d DCA 1972); see In Re Certification of

Conflict in Motions to Withdraw filed by Public Defender a/the Tenth Judicial Circuit, 636 So. 2d

'18, 22 (Fia: 1994). The court should not "attempt to interfere in the management of the Public

Defender's office, or attempt to· instruct the Public Defender how best to conduct his affairs." In Re

Certification a/Conflict, 636 So. 2d at 22. Accordingly, the court's inquiry is limited to an objective

assessment of the Public Defender's practices sufficient to confirm that a factual basis exists for the

Public Defender's motions. Id.

SAO-II raises several different concerns with PD-II 's motions and <;)ertificate of conflicts.

First, SAO-II questions :PD-II 's method ofcollecting the data and caseload numbers for its caseload

'. statistics. SAO-II contests PD-I1 's reliance on state and national methods for defining and counting

cases beginning with the appointment of counsel after arrest. Yet, SAO-II has failed to present any

alternative national or Florida caseload standard used by professionals in the field.

SAO-II further argues that PD-l1 should seek relief, as other Public Defenders have done,

through non-appointment to misdemeanor cases. However, SAO-II failed to show that the situation

in those circuits are similar to the situation in this circuit, or that the proposed alternative would be

effective or feasible in this circuit. Moreover, the Public Defender, Bennett Bru.mnler, testified that

he fileQ his certificates of conflict in the felony divisions "where we had our highest concentration of
~,.'...-,' . - ,



- oHars and workload in the office, so' as to make an impact on the workload of the office." He also

estified that refusing misdemeanors would result in cJosing the County Court division. Such a move

ould effectively destroy PD-l1 's "farm system" which enables inexperienced attorneys to gain the

experience necessary to accept and defend felony cases.

SAO-II criticizes PD-Il 's method for airing its grievances with the legislature and not sitting

down and working things OUt,2 However, the record is replete with letters from PD-Il to the

legislature, at different times, advising it ofPD-ll ' s excessive workload history. Yet, after' the shift in

funding in 2004 due to the implementation ofArticle V, Revision 7, the legislature appropriate~ funds

for only 52 of the 82 county-funded positions for PD-Il 's overload special assistant public defenders.

The testimony and evidence presented at the hearing demonstrates that the certifications of

conflict are based on fact. Accordingly, this Court finds that a factual basis exits for PD-ll 's motion

appoint other counsel in unappointed noncapital felony cases.

IV

This Court concludes that the testimonial,. documentary, and opinion evidence shows that PD­

11 's caseloads are excessive by any reasonable standard. As a result, its attorneys are able to provide,

at best, minimally competent representation in their assigned cases. Further, it is clear that future
__ '. . . --r... ,. _

a pointments to noncapital felony cases will create a conflict ofinterest in the cases presently handled

by PD-II. All the same, it is incumbent upon the court to preserve order in the criminal justice system

to ensure the .safety of this community. Accordingly, this Court finds that the proper course to be

followed in such a situation is for PD-l1 to decline to accept appointments to "C" felony cases until

such time as this Court determines that PD-II is able to resume its constitutional duties with respect

to these·cases. PD-Il must continue to perform its full duties in all "A" and "B" felony cases, and is

require.d to continue its bond hearing duties for all cases on a limited basis only. Further, PD-II 's

county-funded early representation unit (ERU) is to continue with their customary responsibilities up

to the time of arraignment. At arraignment, the Office of Criminal Conflict and Civil Regional

Counsel for the Third District (RRC-3) is to accept all "C" felony cases for indigent persons. If RRC­

3 detennines that it has a conflict of interest, it is their responsibility to separately move to withdraw

and ask the court to appoint other counsel.3 Thi~ matter will be set for a recurring 60 day review with

2This Court strongly urges SAO-II and PD-II to meet and consider what other option maya 'sist during this budget crisis.
All sides must cooperate on a daily basis in the 23 divisions in trying to amicably resolve cases while being realistic about

the st.rength of each of their positions. Since SAO-II decides on which cases are filed after arrest, attorneys in the pre­
filing division have to be very diligent in their filing decisions.
JIt should be noted that the O'ffice of Criminal Conflict and Civil Regional Counsel (RRC-3) did not request to

articipate in the court proceedings as an amicu' curiae. However RRC-3 was noticed in the certificate of service and
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· weeic1y "~eed Attorney Assignme~tSheets ,,4 fa be submitted to the Court to allow it to·monitor th-e

status of PD-l1 's caseload. This order shall take effect on Monday September 15, 2008. The first

review of this Order will be held on Friday, ovember 14~ 2008 at 9:00 am before this Court.

Done and Ordered as of September 3, -2008.

/c#/.rt£~-
STANFQRD BLAKE
ADMINISTRATIVE JUDGE
CRIMINAL DIVISIO
ELEVE TH JUDICIAL CIRCUIT

CC: All Parties

4The "Weed Attomey AssigIUnent Sheets," authored by C. David Weed, Executive Assistant Public Defender, reveals
what e..ach assistant public d~fupder'Hcaseloac1 is on a given day.


