














tie system and negatively impacting PD-11’s felony attorneys’ caseload.

Additionally, there is no dispute that PD-11’s trial budget has been cut by 9.2% in the past two
fscal years. With the additional holdbacks imposed for Fiscal Year 2008-09, PD-11 is operating under
al2.6 % budget reduction. As a result of the reduced budget, the number of noncapital felony public
difenders has declined in the last two fiscal years, and this downward trend is continuing. PD-11 is
wable to raise salaries, and a number of assistant public defenders hold second jobs on nights and
weekends simply to make ends meet. As noted in Rory Stein’s testimony, General Counsel for PD-11,
tvo main reasons for leaving PD-11 were financial (low salaries and lack of raises) and burnout from
the exceésive workload. At the same time that resources have dwindled, the number of noncapital
feony cases assigned to PD-11 has explosively increased by approximately 29% since Fiscal Year
2003-04. |

In light of the foregoing, the evidence clearly establishes that PD-11 is in need of relief
sufficient to ensure that the assistant public defenders are able to comply with the Florida Rules of
Pmfessional Conduct and carry out their constitutional duties.
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A fundamental fule, strongly grounded in public policy, is that a pu‘blic body is presumed
correct when exercising its discretionary powers within the orbit of laws affecting them. City of
Miami Beach v. Cummings, 266 SO. 2d 122, 125 (Fla. 3d DCA 1972); see In Re Certification of
Conflict in Motions to Withdraw filed by Public Defender of the Tenth Judicial Circuit, 636 So. 2d
18, 22 (Fla. 1994). The court should not “attempt to interfere in the management of the Public
Defender’s office, or attempt to instruct the Public Defender how best to conduct his affairs.” /n Re
Certification of Conflict, 636 So. 2d at 22. Accordingly, the court’s inquiry is limited to an objective

assessment of the Public Defender’s practices sufficient to confirm that a factual basis exists for the

Public Defender’s motions. /d.

SAO-11 raises several different concerns with PD-11’s motions and certificate of conflicts.
First, SAO-11 questions PD-11’s method of collecting the data and caseload numbers for its caseload
_statistics. SAO-11 contests PD-11"s reliance on state and national methods for defining and counting
cases beginning with the appointment of counsel after arrest. Yet, SAO-11 has failed to bresent any
alternative national or Florida caseload standard used by professionals in the field.

SAO-11 further argues that PD-11 should seek relief, as other Public Defenders have done,
through non-appointment to misdemeanor cases. However, SAO-11 failed to show that the situation
in those circuits are similar to the situation in this circuit, or that thebproposed alternative would be
effective or feasible in this circuit. Moreover, the Public Defender, Bennett Brummer, testified that

he ﬁlfg»llls certificates of conflict in the felony divisions “where we had our highest concentration of




~ dollars and workload in the office, so as to make an impact on the workload of the office.” He also
lestified that refusing misdemeanors would result in closing the County Court division. Such a move
would effectively destroy PD-11’s “farm system” which enables inexperienced attorneys to gain the
experience necessary to accept and defend felony cases.

SAO-11 criticizes PD-11’s method for airing its grievances with the legislature and not sitting
lown and working things out.” However, the record is replete with letters from PD-11 to the
kegislature, at different times, advising it of PD-11’s excessive workload history. Yet, after the shift in
funding in 2004 due to the implementation of Article V, Revision 7, the legislature appropriated funds
for only 52 of the 82 county-funded positions for PD-11’s overload special assistant public defenders.

The testimony and evidence presented at the hearing demonstrates that the certifications of
conflict are based on fact. Accordingly, this Court finds that a factual basis exits for PD-11’s motion
to appoint other counsel in unappointed noncapital felony cases.
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This Court concludes that the testimonial, documentary, and opinion evidence shows that PD-
11’s caséloads are excessivq by any reasonable standard. As a result, its attorneys are able to provide,
at best, minimally competent representation in their assigned cases. Further, it is clear that future
appointments to noncapital felony cases will create a conflict of interest in the cases presently handled
by PD-11. All the same, it is incumbent upon the court to preserve order in the criminal justice system
to ensure the safety of this community. Accordingly, this Court finds that the proper course to be
followed in such a situation is for PD-11 to decline to accept appointments to “C” felony cases until
such time as this Court determines that PD-11 is able to resume its constitutional duties with respect
to these cases. PD-11 must continue to perform its full duties in all “A” and “B” felony cases, and is
required to continue its bond hearing duties for all cases on a limited basis only. Further, PD-11’s
county-funded early representation unit (ERU) is to continue with their customary responsibilities up
to the time of arraignment. At arraignment, the Office of Criminal Conflict and Civil Regional
Counsel for the Third District (RRC-3) is to accept all “C” felony cases for indigent persons. If RRC-
3 determines that it has a conflict of interest, it is their responsibility to separately move to withdraw

and ask the court to appoint other counsel.” This matter will be set for a recurring 60 day review with

’This Court strongly urges SAO-11 and PD-11 to meet and consider what other options may assist during this budget crisis.
All sides must cooperate on a daily basis in the 23 divisions in trying to amicably resolve cases while being realistic about
the strength of each of their positions. Since SAO-11 decides on which cases are filed after arrest, attorneys in the pre-
filing division have to be very diligent in their filing decisions.

"1t should be noted that the Office of Criminal Conflict 4nd Civil Regional Counsel (RRC-3) did not request to

; partlcxp'ue in the court proceedmga as an amicus cunae However, RRC 3 was noticed in the certlﬂcatc of servxce and
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weekly “Weed Attorney Assignment Sheets ** to be submitted to the Court to allow it to monitor the
status of PD-11"s caseload. This order shall take effect on Monday, September 15, 2008. The first
review of this Order will be held on Friday, November 14; 2008 at 9:00 am before this Court.

Done and Ordered as of September 3, 2008.
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STANFORD BLAKE
ADMINISTRATIVE JUDGE
CRIMINAL DIVISION
ELEVENTH JUDICIAL CIRCUIT

CC:  All Parties

“The “Weed Attorney Assignment Sheets,” authored by C. David Weed, Executive Assistant Public Defender, reveals
what each assistant public defender’s caseload is on a given day.




